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Reducing Wage & Hour Risks  

By Benjamin A. McMillen  

INTRODUCTION  

The Fair Labor Standards Act (“FLSA”) governs various “wage and hour” issues at the 
federal level.  Specifically, the statute: (1) sets the federal minimum wage ($7.25 per hour); (2) 
sets overtime at “time and a half” over 40 hours worked during a particular work week; (3) 
establishes penalties for violations of the same; and (4) sets forth exemptions from coverage for 
certain types of employees.  

Wage and hour claims are the fastest growing type of employment litigation.  And, at a 
time when some experts estimate that as many as 70 percent of employers are failing to comply 
with the Fair Labor Standards Act and 86 percent of the U.S. work force may not be exempt 
from the law’s overtime provisions, it is clear that wage-and-hour liability is a corporate risk that 
will not soon disappear.  Indeed, FLSA complaints are at a record high, increasing by more than 
100% in recent years.  Even more daunting is the fact that in recent years, the Department of 
Labor has been targeting ever-smaller employers, which makes wage & hour litigation much 
more than just a “big company” problem. 

COLOSSAL CLASS ACTIONS  

Wage and hour class actions outnumber all other types of employment based class 
actions – combined!  Federal court filings of wage & hour class actions have risen more than 
500% since 2000, and the average FLSA class action settles for roughly $25 million.  For 
example: 

 In 2011, J.P. Morgan Chase settled an underwriter overtime case for $42 million.  

 Rite Aid recently settled a class action regarding overtime pay for $20.9 million. 

 During 2007, the 10 largest class action wage and hour settlements totaled $319.3 
million.  In 2006, Citigroup settled a wage and hour case for $98 million, UBS 
Financial Services for $89 million, and UPS for $87 million. 

 Wal-Mart has paid nearly $640 million to settle wage and hour claims across the 
nation.   

 SBC Pacific Bell settled a collective action for $35 million and Coca-Cola Bottling 
Co. settled one for $20.2 million. 

 In July, 2001, a state court jury in Oakland, California hit Farmers Insurance Group 
with a $90 million verdict for failing to pay overtime to 2,400 of its claims adjusters 
in the state.     

 Starbucks agreed to pay as much as $18 million to settle an overtime case involving 
thousands of current and former store managers and assistant managers in California.   

 Pizza Hut settled two collective actions for $10 million. 

 Taco Bell paid $9 million to 3,000 misclassified workers. 
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Three of the more common violations litigated in these collective actions are: (1) 
improper classification of salaried employees as “exempt” from the FLSA; (2) failure to pay for 
“off-the-clock” work; and (3) treating exempt employees as non-exempt.  The following is an 
analysis of each.  

WHAT TO WATCH FOR 

FLSA risks abound in most workplaces.  While the following is certainly not an 
exhaustive list of what employers should be mindful of, employers would benefit from paying 
extra special attention to each: 

1. Misclassification 

As mentioned in the introduction, certain employees are “exempt” from the minimum 
wage and overtime requirements of the FLSA. Such employees must be paid at least $455 per 
week or an annual salary of $23,660 to qualify as an exempt executive, administrative, or 
professional employees, i.e., the three primary exemptions.  Individuals paid less than $455 per 
week are automatically entitled to overtime for all hours worked over forty in a workweek, 
regardless of the duties they perform.  In addition to the minimum salary requirements, exempt 
employees must also perform certain “duties.” The duties test for determining exemption status 
is focused on the specifics of what gets done on the job, how it gets done, when it gets done, 
what level of responsibility the incumbent has for completing job activities, and who has 
ultimate authority to make job related decisions. 

An employee qualifies for the executive exemption if, in addition to being paid a salary 
of at least $455 per week, he or she (1) has a primary duty of managing an enterprise, 
department, or subdivision, (2) customarily and regularly directs the work of two or more 
employees, and (3) has the authority to hire or fire employees or particular weight is given to his 
or her suggestions and recommendations as to the hiring, firing, advancement, or promotion of 
employees.   

An employee qualifies for the administrative exemption if, in addition to being paid a 
salary of at least $455 per week, he or she (1) has a primary duty of performing office or non-
manual work directly related to the management or general business operations of the employer 
or its customers and (2) exercises discretion and independent judgment with respect to matters of 
significance.  The term “matters of significance” refers to the level of importance or consequence 
of the work performed.  An employee does not exercise discretion and independent judgment 
with respect to matters of significance merely because the employer will experience financial 
losses if the employee fails to perform the job properly.  Similarly, an employee who operates 
very expensive equipment does not exercise discretion and independent judgment with respect to 
matters of significance merely because improper performance of the employee’s duties may 
cause serious financial loss to the employer. 

 
An employee qualifies for the professional exemption if, in addition to being paid a 

salary of at least $455 per week, he or she (1) performs, as a primary duty, work requiring 
advanced knowledge, defined as work which is predominantly “intellectual in character and 
which includes work requiring the consistent exercise of discretion and judgment;” (2) the 
“advanced knowledge” must be in a field of science or learning; and (3) the advanced knowledge 
must be “customarily acquired” by a prolonged course of specialized intellectual instruction.      
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In addition to the three primary exceptions set forth above, outside sales employees can 
be exempt if they are customarily and regularly engaged away from the employer’s place of 
business making sales or obtaining orders or contracts for services.  The minimum salary 
requirement does not apply to exempt outside sales employees.  In addition, certain Computer 
professionals who make more than $27.63 per hour are exempt, by statute, from overtime 
payment requirements.  Finally, highly compensated employees, i.e., those earning $100,000 
annularly or more, are exempt if they “customarily and regularly” perform at least one exempt 
job duty. 

In class actions, plaintiffs often claim that low-level managerial staff or shift supervisors 
are misclassified by the employer as exempt in order to avoid the payment of overtime, but are 
otherwise required to perform non-exempt work.  Therefore, the class asserts that they should be 
classified as non-exempt and paid overtime for all hours they worked in excess of 40 hours per 
week.  Notably, it takes only one employee to raise the issue of misclassification.  After the issue 
is raised, any person in that working group can opt-in, and claim that he/she was misclassified.  
This increases the number of potential plaintiffs.   

NOTE:  For your reference, please find the Executive, Administrative, and Professional 
Exemption Flow Chart Exhibit A.  

2. Work off clock 

The second most common wage and hour risk facing employers is work performed “off 
the clock” by non-exempt employees. The FLSA requires that covered employees be paid at 
least the minimum wage for all “hours worked” under 40 per week and at least one-and one-half 
times their regular hourly wage for hours worked in excess of 40 per week.  In deciding how 
much to pay a non-exempt employee, it is critical to determine what is “working time.”  This 
section provides an overview of when different categories of activities (or non-activities) will be 
considered “compensable” working time. 

In general, “hours worked” includes all of the time employees are required to be on-duty 
or on the employer’s premises and all the time during which the employer “suffers or permits” 
the employees to work.  This is so even though there may be periods of inactivity during this 
time.  If the non-exempt employee is unable to use the time effectively for his or her own 
purposes, the time is considered compensable “hours worked.”  29 C.F.R. § 785.15.  The 
Supreme Court has held that work is “physical or mental exertion (whether burdensome or not) 
controlled or required by the employer and pursued necessarily and primarily for the benefit of 
the employer.”  Tennessee Coal, Iron & R.R. Co. v. Muscoda Local No. 123, 321 U.S. 590 
(1944).1  That is, compensable time includes all time during which a covered employee is 
required to be on duty, on the premises, or at a prescribed workplace.  In certain circumstances, 
that can include time spent preparing for work. In IBP v. Alvarez, the Supreme Court 
unanimously determined that time spent “donning and doffing” protective gear required by the 
employer, as well as any walking and waiting that occurs in the course of this preparation, 
qualifies as “principal activities” and is compensable. 546 U.S. 21 (2005).   

                                                 
1 Example: An employer’s computer network breaks down and will take three hours to fix.  The employer tells its 
non-exempt accounting employees, who work entirely on the computer, to take the next three hours off.  The 
employer does not need to pay the employees for this time as long as it completely and specifically relieves the 
employees of all duties, allows them to leave the premises, and tells them in advance when they should return to 
work. 
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Another common problem that might result in an employee being underpaid is “suffering 
or permitting” employees to work without payment of wages.  Work not requested, but allowed, 
is compensable work time.  Many times, loyal employees come to work early so that they can get 
a head start or work late so they can leave their desk clean at the end of the day.  They do not 
include this time on their time cards or time sheets because they do not expect to be paid for the 
time.  Despite the voluntary nature of this work, employees must be paid for their time.  
Although less common, some supervisors may inform their workers that they must have their 
work completed by 5:00 p.m., and if it isn’t completed, they must clock out and stay to finish it.  
Again, this time off the clock is compensable.  So long as the employer knows, or has reason to 
believe, that work is being performed, whether at the employer’s premises or at the employee’s 
home (including logging in to the computer to check email from home), the employer must count 
the time as hours worked.  

The most common off-the-clock work issues that have arisen as a result of recent 
technological advances are: (1) remote communications engaged in by non-exempt employees 
via Blackberry, cell phone, PDA, or online email access; (2) remote work performed by non-
exempt employees on laptops, personal computers, or PDAs, sometimes by dialing in or 
otherwise connecting to the employer’s computer servers through phone lines or the Internet, and 
frequently triggered by a remote communication from the employer informing the employee that 
certain work needs to be done; and (3) time at the workplace that non-exempt employees spend 
waiting before or after their first or last principal activity for computers or other electronic 
systems to boot up or shut down.  There is little question that all of these activities constitute 
work under the FLSA.  

As to overtime, an employer does not need to pay an employee for extra hours worked 
where the employer has a policy that prohibits unauthorized overtime and the employer neither 
knows of, nor consents to, the extra work hours.  If the employer knows about the extra work 
time, even though the policy forbids it, the employer has to pay the employee for this time.  An 
immediate supervisor’s knowledge of overtime work can be imputed to the employer.  The best 
way to protect against overtime liability is to have a policy against working unauthorized 
overtime and to enforce it.  Thus, if an employee works unauthorized overtime, while you may 
still pay the employee, you may give the employee a warning and ultimately terminate the 
employee if he or she fails to abide by the policy.2 

3. Treating Exempt Employees as Non Exempt 

As discussed above, to be exempt from overtime requirements under the most common 
wage-hour exemptions, it is necessary that an employee be paid on a "salary basis."  In general, 
this means that the employee receives the same amount of money each week the employee 
works, regardless of the number of hours actually worked.   

Employers who “dock” the pay of salaried employees for hours they are not working may 
inadvertently be treating the employees as hourly workers, which can threaten their exempt 
status.  The DOL regulations, however, specifically provide for certain permitted deductions that 

                                                 
2 Example: A non-exempt employee regularly works two hours on Saturday to finish work that she cannot complete 
during regular work hours.  She does not record her time.  This unauthorized work is contrary to the company’s 
overtime policy.  The employer must pay the employee for this time if it knows that she is doing this extra work.  
The employer will not have to pay the employee if it had no knowledge of the unauthorized work (because it was 
not recorded) and it was against company policy. 
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will not cause the employee to lose exempt status.  Thus, employers may deduct from 
compensation of exempt employees for the following reasons: 

 Full-Day Absences for Personal Reasons.  Employers may deduct a full day’s pay for 
absences of “a day or more for personal reasons, other than sickness or accident.”   

 Full-Day Absences Due to Sickness or Disability.  Employers may also deduct for 
absences of a day or more for sickness or disability if the employer has a sick leave or 
disability leave policy that compensate employees for lost salary due to illness or 
disability.   

 Holidays and Temporary Shutdowns.  In general, an employer must pay an exempt 
employee his or her regular salary for any day on which the employee is ready, 
willing, and able to work.  It follows that a company may not refuse to pay an 
otherwise exempt employee for a holiday on which the business is closed if the 
employee was available for work.  However, if the employer remains open on a 
holiday and work is available, an employer is not required to pay an employee who 
chooses not to work on the holiday. 

 Absences for FMLA Leave.  Under the federal Family and Medical Leave Act 
(“FMLA”), an employee is entitled to 12 weeks of unpaid leave every 12 months for 
the care of a new born or newly adopted child, for the care of the employee’s own 
serious health condition, or for the care of a family member’s serious health 
condition.  Employees may take such leave on reduced or intermittent schedules (e.g., 
one day per week, four hours per day, etc.).  Employers may deduct hourly amounts 
for FMLA leaves without risking loss of exempt status.  Note:  The FMLA only 
applies to employers who have 50 or more employees and only to employees who 
satisfy the tenure and hours requirements.   

 Deductions for Major Safety Violations and Written Workplace Conduct Rules.  
Employers may impose good faith penalties for infractions of safety rules of major 
significance.  Such rules include only those relating to the prevention of serious 
danger to the facility, but should be included in the employer’s written policies and 
regulations.  Employers may also dock exempt employees’ pay on a less than weekly 
basis (e.g., two days) for violating written workplace conduct rules (e.g., harassment 
or workplace violence), so long as such policies are applied uniformly to exempt and 
non-exempt employees alike. 

It follows, of course, that employers may not deduct from compensation of exempt 
employees under the following conditions: 

 Partial-Day Deductions From Base Pay.  Federal courts and the DOL agree that 
deductions from pay for absences of less than a day (for any reason other than FMLA 
leave) establish that the employee is not paid on a salary basis.  Such a finding will 
negate an FLSA overtime exemption.  There is disagreement, however, over whether 
an employee is non-exempt in the situation where the employee is “subject to” 
partial-day deductions in pay, but no deductions are actually made. 

 Partial-Day Deductions From Accrued Leave.  There is no clear guidance in the 
FLSA or FLSA regulations whether requiring an employee to use accrued leave 
benefits, such as vacation or sick leave, for a partial day absence is inconsistent with 
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the requirement that the employee be paid “on a salary basis.”  The official DOL 
position is that it is permissible to require an employee to substitute paid leave for 
absences of less than a day. 

 For Jury Duty or Temporary Military Leave.  An employer may not make deductions 
for absences due to jury duty, witness attendance, or temporary military leave.  The 
employer may, however, reduce the employee’s salary for that week by any payments 
the employee receives for jury duty, witness attendance or military duty.   

 For “Absences Occasioned by the Employer”: Low Census Policies.  Employers 
often use “low census” policies to adjust staffing levels during those times when work 
is not available.  However, under certain circumstances, such policies may violate the 
salary basis requirement and jeopardize exempt status.  In analyzing low census 
policies, courts grapple with two interrelated regulations.  First, as mentioned above, 
employees will not be considered to be “on a salary basis” if deductions are made for 
“absences occasioned by the employer or by the operating requirements of the 
business.”  In other words, “if the employee is ready, willing, and able to work, 
deductions may not be made for time when work is not available.”  At the same time, 
however, the regulations also provide that an employee may “absent himself from 
work for a day or more for personal reasons, other than sickness or accident.”  Thus, 
whether a particular low census policy violates the salary basis requirement depends 
on whether it is more fairly characterized as forcing “absences occasioned by the 
employer” or merely allowing voluntary absences for personal reasons.   

The good news is that the DOL regulations contain “safe harbor” provisions (i.e., a 
chance to correct a problem without penalty) that will protect an employer from losing the 
exemption if the employer: (1) has a clearly communicated policy prohibiting improper 
deductions; (2) has a complaint mechanism to resolve claims of improper deductions; (3) 
reimburses employees for any amount improperly deducted; and (4) makes a good faith 
commitment to comply in the future. 

In summary, some forms of docking for salaried employees may be permissible under 
some circumstances, but any such practice should be reviewed carefully to assure that exempt 
status is not being jeopardized.  An employer should adopt a policy to take full advantage of the 
“safe harbor” provisions.  

NOTE:  For your reference, please find the Permissible Deductions Flow Chart Exhibit 
B.  
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HOW TO MANAGE THE RISKS  

No employer wants to become the next target of an FLSA class action.  Fortunately, there 
are practical steps you can take to strengthen your company’s wage and hour compliance, and 
thereby reduce each of the risks discussed above.   

 Generally, employers should, on a fairly regular basis, ask themselves the following 
questions: 

o Is every non-exempt employee paid the required minimum wage? 

o Is every non-exempt employee paid the required overtime? 

o Are non-exempt employees accurately recording all work time, including 
preparation time? 

o Can the company prove that all of its exempt employees meet the requirements?  
If so, are they paid properly? 

o Are all required posters displayed? 

 Employers should conduct comprehensive internal audits and focus specifically on 
hiring documentation; categorizing employees; pay practices; bonuses, pay stubs; 
meal and rest breaks, job descriptions, actual job duties; and performance evaluations. 
For example, all exempt positions should be reviewed to determine whether the 
employees in those positions are actually doing exempt work and are being paid 
correctly pursuant to the applicable exemption. As part of this process, job 
descriptions and performance evaluations should be audited to confirm that these 
employees are actually required to and are doing exempt work. 

 Employers must publish and enforce policies prohibiting “off the clock” work, and 
confirm with periodic audits that employees are abiding by those policies.  
Employees should be required to acknowledge in writing that they understand the 
policies and procedures. In addition, employers should train employees on 
expectations regarding job duties and timekeeping.  The policies themselves should 
define “working time,” with examples that target the most common misconceptions 
among particular employees.  Employers should impose appropriate discipline for 
policy violations.    

 Employers should develop a well-publicized complaint procedure that encourages 
employees to report concerns.  At the same time, employers should require prompt 
reporting of off-the-clock work within 72 hours of its occurrence.   

 Employers must train human resources and supervisors.  It is critical to educate your 
company about the serious nature of these lawsuits, the applicable laws and 
regulations, and ways to minimize the chances of your company being targeted. 
Human resources personnel and supervisors should have training about payroll and 
timekeeping requirements, data retention, job descriptions, and performance 
evaluations. It is extremely beneficial to companies when their lawyers are able to 
describe to plaintiffs’ lawyers the training and audit practices the companies utilize. 
This sort of behind-the-scenes work on the part of companies can and does serve as a 
deterrent to these lawsuits. 
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Exhibit A 

EXECUTIVE EXEMPTION 

EMPLOYEE MUST SATISFY EACH CRITERION 

Does the employee’s primary 
duty (most important or main 

duty) involve managing a 
customarily recognized 

department or subdivision, 
meaning does the employee 

interview and hire employees, set 
and adjust rates of pay, maintain 

production records for 
supervision, appraise employees, 
adjust grievances, assign work, 

determine equipment and supply 
needs, control the budget, provide 

for safety and security, monitor 
for legal compliance, etc. 

 
 §541.102 

Does the employee customarily 
and regularly direct the work of 

two or more full time 
employees? 

 
     §541.104 

DUTIES TEST 

Does the employee have the 
authority to hire or fire or is 
employee’s recommendations 

regarding same given particular 
weight (i.e., is it part of 
employee’s duties, are 

recommendations frequently 
sought and frequently followed) 

 
  §541.105 

Is the employee paid a salary 
$455 or more per week 

($23,660 annually)? 
 §541.600

Is the employee paid on a salary basis, meaning does the employee receive a regular, 
predetermined amount of compensation, not subject to any improper deductions? 

          §541.602 
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ADMINISTRATIVE EXEMPTION 

EMPLOYEE MUST SATISFY EACH CRITERION 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Is the employee paid a salary 
$455 or more per week 

($23,660 annually)? 
 §541.600

Is the employee paid on a salary basis, meaning does the 
employee receive a regular, predetermined amount of 

compensation, not subject to any improper deductions? 
      §541.602 

Does the employee’s primary 
duty (most important or main 
duty) involve “running” or 
“servicing” the business as 
opposed to actually producing 
the product the business sells? 

 

  §541.201 

Does the employee (1) exercise 
discretion and independent 
judgment by evaluating 
alternative courses of conduct 
on (2) matters of significance? 
 
The exemption is not lost if a 
higher level of review is 
involved.  Also, the employee 
may follow manuals. 
   

 §541.202

DUTIES TEST 
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PROFESSIONAL EXEMPTION 
EMPLOYEE MUST SATISFY EACH CRITERION 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Does the employee have a primary 
duty (most important or main duty) 
which requires employee to apply 
advanced knowledge (including 
teaching), which is predominantly 

intellectual in character and requires 
consistent exercise of discretion and 

independent judgment? 
 §541.301(b) 

Does the employee hold a degree/license/certificate in law, medicine, 
accounting, engineering, etc. (some professional field of science or 

learning) and is that employee actually using that 
degree/license/certificate in the performance of his/her job? 

 §541.301(c) 

Did the employee obtain his/her 
degree* through a prolonged 

course of specialized instruction, 
and is that academic training a 
prerequisite for the position? 

 
* Could be a degree or experience 

combined with intellectual instruction 
 

 §541.301(d) 

DUTIES TEST 

Is employee paid a salary of 
$455 or more per week ($23,660 
annually), or $ 27.63 per hour if 

computer professional? 
 §541.600 

If NOT a computer professional, is employee paid on a salary basis, 
meaning does employee receive a regular, predetermined amount of 

compensation, not subject to any improper deductions? 
 §541.602 
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Exhibit B 
WHAT DEDUCTIONS ARE PERMISSIBLE UNDER THE SALARY BASIS TEST AT 

29 C.F.R. §541.602? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

PARTIAL OR FULL 
DAY DEDUCTIONS 

PERMISSIBLE 

Is it a full day or less 
deduction for hours 
worked in initial and 
terminal weeks of 
employment? 
 

Is it a full day or less 
deduction for FMLA-
qualifying absences? 
 

Is it an offset for 
jury/witness fees or 
military pay? 
 

FULL DAY 
DEDUCTIONS 
PERMISSIBLE 

Is it a full day 
absence for personal 
reasons, other than 
sickness or 
disability? 

Is it a full day 
absence due to 
sickness or 
disability if made 
under a bona fide 
plan, policy or 
practice providing 
wage replacement? 

Is it a full day 
suspension for 
violating a safety 
rule of major 
significance? 
 

Is it a full day 
suspension for 
violation of a 
written workplace 
conduct rule?  
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